Comment s and Responses

1. M. Bernard McNanee by letters dated August 28, Septenber

13, Septenber 16 and Decenber 11, 2000, suggested establishing
an area in Southwest Florida |ike the Pineland Managenent Area
in New Jersey whose ecology is protected from devel opnent and
surface water is protected from being used for water supply. By
| etter dated August 11, 2000, he suggested peri odi c update of
the study, that we consider giving tentative approvals for

devel opers that apply now for devel opnent that the EI'S envi sions
occurring in the latter part of the 20 years; expand di scussion
of areas of controversy to sone Corps has no control over such
as salt water intrusion; and start identifying |ocations for
the inevitable water supply pipelines into the region.

Response: W do not have authority to establish such
an area nor to acquire land. Updates will be nmade as needed on
i ndi vidual issues. Qur long-duration permts typically provide
for review periods. W recognize there are a wide variety of
i ssues outside our jurisdiction that coul d have been added.

2. M. Beth Carlson, Lewis Longnman & Wal ker, P.A. on behal f of
M rasol Devel opnent, L.L.C., Vanderbilt Partners I, Ltd., and
Jack Parker Corporation, by letters dated October 27, 2000, and
John A. Pulling by letter dated Novenmber 16, 2000, provides
several suggestions. First, that there be a formal process for
using site specific criteria to supercede information in the
Permit Review Criteria and |Individual Maps and adopt this
process through appropriate rul emaking. Second, identify the
data used to devel op each map. Third, use current, accurate,
peer reviewed data as the basis for devel oping the naps and
criteria. Fourth, that the criteria and analysis tools be
adopted through formal rul emaking procedures. Fifth, the
presunption at Section 2.2.4 nust be adopted through fornmal

rul emeki ng ("The area shaded [on the Overlay Map in Appendi x Hj
represent areas with high potential value for wildlife and ot her
wet | and functions conpared to the renmainder of the area....the
Corps wll presune alternative |ocations are available in areas
of | ess value and expect an analysis over a |arge geographic
area to determ ne whether any are practicable.")

Response: The decision is to direct Corps enpl oyees to
performcertain tasks and consider certain nethodol ogies in the
performance of their reviews. This is within the nornal
prerogative of the agency to establish work nethods and
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procedures to ensure consistency and quality. These do not
i npose new requirenents on applicants nor change the
requi renents for a permt deci sion.

3. Ms. Beth Carlson, Lewis Longman & Wal ker, P.A., on behal f
of the Sem nole Tribe of Florida, by letter dated Cctober 27,
2000, requests that the | anguage be included stating "...that
the identification of natural resource issues on |ands
surroundi ng the reservation will not be considered when

eval uating projects proposed by the Tribe on tribal |ands."

Response: Language has been added.

4. M. Robert Pritt, Roetzel & Andress, on behalf of M chael C.
Mam ye & Davide E. Mamye, by letter dated Novenber 8, 2000,
requested that consideration be given to not include their
property in the map for Panther.

Response: The panther map has been del et ed.

5. M. Robert Pritt, Roetzel & Andress, on behalf of Katheryn
Mol I ach, by letter dated Novenber 8, 2000, requested that
consideration be given to not include their property in the map
for Pant her.

Response: The pant her map has been del et ed.

6. M. TimDurham WIlson MIler Barton and Peek, Inc., by
emai | dated Cctober 2, and letter dated October 4, 2000,
subm tted copy of Appendix H with annotated adds and del et ed
| anguage changes.

Response: Many of the changes were suggestions to
include clarification of the rel ationship between the maps and
basi s on which the decision is nade whether to issue a permt.
Clarifications have been added.

7. National Association of Honme Builders, by letter dated
Decenber 5, 2000, divided their comments into three categories.
The first category is that the process used to develop the EI'S
are flawed in that: there is not an accurate inventory of
wet | and types, their functions and val ues, and cumnul ati ve gai ns
or losses; that the reported 12,091 acres of mtigation
conpared to 4,068 acres of inpacts "denonstrate that the
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existing programis working well" and does not support the EI' S
assunption that existing nechanisns are not working well enough;
does not report existing environnental benefits of mtigation
banks, County purchase of |ands, and other initiatives; a nunber
of issues in the EIS are conplex and confusing; all discussions
regarding alternatives to the County conprehensive plans shoul d
be deleted since not related to the natural resource issues;

not clear the relationship between the Overlay map and ot her
maps; page 88 says is not a change yet page 143 says is a
change fromcurrent regulatory process; is an insufficient

anal ysis of the "no action"” alternative; the Alternatives

Devel opment Group shoul d have been fornmed as a formal FACA
advisory commttee; did not consider other alternatives such as
i nproved coordi nati on and general permts; instead of the EIS,
devel op gui dance to neasure cunul ative effects or determ ning
when a threshold woul d be reached; cunul ative effects should be
assessed on a watershed basis using | arge wat ersheds, that

i ncl udes both inpacts and mtigation, and whether inpacts are
tenporary or permanent. The second category is that the EISis
overly broad and illegally expands the Corps' jurisdiction in

t hat : all areas that have any probability of providing habitat
are mapped and not "those areas that are truly in need of
protection”; maps should be based on the process set up for
designation of Critical Habitat or have site specific
information to confirmnatural resource; illegal to nap areas
with potential inpacts since case |aw standard is actual take;
cannot include other areas where only a portion of the work
involves filling Waters of the United States; Corps |acks
authority to dictate local land use; permt reviewcriteria

pl aces environnental protection above all other public interest
factors; includes presunptions, benchmarks and criteria instead
of individualized balancing test; vagueness of proposed
criteria increases difficulty to nmeet; presunptions need to
established by facts; proposal is duplicative of Corps and
State requirenents; essential to develop General Permts since
this is one way to inprove pernmt review efficiency.

Response: The EIS itself discloses the cunulative
effects of all actions, both those by the Corps and by ot hers,
as intended by the NEPA. The | anguage of the decision is
witten differently fromthe original proposal to, anmong ot her
t hi ngs, nmake clear that the use of the EIS information is to
ensure Corps staff does not overl ook sonme issue or its
i mportance. This effort is formally providing the type of
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information to Corps staff that historically and continues to be
added to the professional body of know edge used in review of
permt applications. The rewite of the decision as well as the
criteria were designed to address many of the concerns stat ed.
Regar di ng FACA, the ADG was not an advisory conmttee and

t herefore not bound by the requirenments of that act. It acted
essentially as a focus group to help the Corps define inportant

i ssues, gather information to neasure those issues, and to
devel op and conpare alternatives for the DEIS. Although nenbers
of the ADG certainly offered their individual opinions, the
Corps did not solicit, and the ADG did not provide, any group
advi ce or recommendations. The Corps alone is responsible for
the content of the EIS, including the determ nation of what
alternatives were included in the EIS and the presentati on and
interpretation of the evaluation of those alternatives.

8. Several individuals, having a copy of the summary of the
El S, asked by letters in August, 2000, how the project would
affect their property in Lehigh Acres or asked whether their
property woul d be acquired by the Corps. These individuals
include: M. Arthur L. Detlefsen; Ms. N S. JainuDeen; M.
Terry Biggs; M. Donald Wl ff; M. CGeorge Koleas; M. Brian T.
Parker; M. Daniel Scott; M. Joseph Finley, M. Daniel Scott;
M. and Ms. Dick Nelson; M. Rose Vaccaro; M. Elizabeth
W son;

Response: The EI'S summary that was nmailed in response
i ncludes a section that answers this question. Nothing in this
deci sion changes any current permtting requirenents.

9. LTC Linda Green, USAR Ret, by letter dated August 7, 2000,
asked for the full copy of the EIS and provided initial

comments: should not the County be asking the Corps for review
i nstead of the other way around? did the Cean Water Act renove
the power of the State to deal with wetlands? perhaps a study
and report woul d have been nore appropriate then an EIS.

Response. Sent. Noted. Some narrative has been
added to the decision neno to describe the choice of the EIS
process.

10. Ms. Louis and Angela Meoli, by letter dated Septenber 2,

2000, have no conmment on the Draft EIS but willing to sell their
property in Lehigh Acres.
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Response. Not ed.

11. M. Paul Mdney, by letter dated Septenber 1, 2000, asked
that a synopsis be witten of the EIS to nake it nore accessible
to the public.

Response. A background section was added to the
deci si on neno.

12. M. Kent E. Stonner, attorney for Shell Point Yacht C ub

by facsimle dated August 25, 2000, asked that the C ub be
exenpted fromthe EI'S because their consultants had not received
the digital maps of the study and cannot tell what the inpact
the EIS wll have on their plans.

Response. The naps have been revised and the ones
that affected this site (e.g., Coastal) have been dropped for
ot her reasons.

13. M. Beverly Grady, on behalf of Kathryn Ml lach, and
separately on behalf of Mam ye Brothers Partnership, by letters
dat ed Septenber 7, 2000, states that the properties are

m sidentified on the maps as Preservati on.

Response. The naps have been revi sed subsequent to
the coment. The property is nowwthin two nmaps. For
"Panther", the site is within the nine-county "Consultation
Area" boundary. For "marshes," sonme freshwater herbaceous narsh
is identified near the properties, but site specific information
woul d confirmthe presence or absence. The narratives rewitten
to clarify these naps are not designating property use.

14. M. Tinothy P. Durham WIson MIller, by letter dated

Cct ober 31, 2000, requested that the Red cockaded woodpecker and
the Florida panther maps be corrected relative to the Wnding
Cypress project.

Response. The nmaps were revised for a variety of
reasons and al so addresses the request.

15. M. John W Vaughn, by letter dated April 9, 2001, suggests

the foll owm ng needs to be addressed: verify aerial photography
on the ground; geology played no part in the study; your
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response to a honeowner on possible presence of wetl ands;

pl aced too many hurdles in the permtting process; broad
brushi ng whol e county as wetl and; advent of mtigation bank has
elimnated small parcels of isolated wetlands; your history of
Sabel palmroad is flawed; cattlenen in the area have not seen
any Florida panther for the last 7 years; whole study "reeks of
"Fuzzy Math" and ideologies fromthe "Utopian |Ivory Tower""

Response. Sone of the comrents appear to be
m sunder st andi ngs of statements made during a public workshop
and we hope this revised docunment better explains the purpose.

16. Collection of signed petitions "Citizens for Public Access
and Use" asking "...to stop prohibiting access to areas such as
Pi cayune Strand State Forest, Southern Golden Gate Estates via
M|l er Road, Evergl ades Boul evard and Sabel Pal m Road Extensi on,
and to stop buying out areas such as Northern CGol den Gate
Estates for environnmental conservancy purposes.”

Response. The revisions clarify the purpose of this
effort, which does not include prohibitions (that only can be
made after a permt application is reviewed) nor acquisition.

17. M. Dennis Glkey, Bonita Bay Properties, by letter dated
Cct ober 2, 2000, continues to object to the EI'S because of its
failure to address the following criteria: limt activities to
the regul atory authority of the Corps (goes beyond wetl and
inpacts, wldlife issues elevated as a critical conmponent in
eval uation, not reconciled differences with [ocal |and use
plan); streamine permtting process (all devel opnment gets
rigorous review, maps do not utilize existing data; ignores
State permt process; expands permt process, enphasizes
wildlife; no general permts); respect property rights
(mappi ng essentially places noratoriumon growh); base
conclusion on technically accurate data and anal ysis (maps not
at useabl e scal e, data sources not docunented, inaccuracies such
as panther map shows everything east of |1-75, eagle being
delisted, no data from property owners); and, evaluate econom c
i nmpacts to |l ocal comunities. Project-specific information
contradict several of the maps: Map 13 Public Acquisition
(agencies not willing to purchase); Map 15 Habitat Fragnmentation
(wetl ands highly disturbed, project will inprove); Mp 21
Coastal (devel opnent will preserve mangroves); Map 25 Water
Quality (project neets State standards, may inprove current
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runoff); Maps 10, 17, 20 Audubon's crested caracara, Florida
pant her, Florida scrub jay (species not on site, |ocal

regul ations require protection); Map 22 Strategi c Habitat
Conservation Area (site plan takes habitat into consideration,
surroundi ng | and devel oped); Maps 11, 19, 23 Bald Eagle, Red
cockaded woodpecker, Wading bird rookeries (local regul ations
require protection); Map 14 Fl oways (not | ocated in one).

Response. The EI S goes beyond wetlands so that it can
di scl ose the effects of actions by the Corps and by others, this
di scl osure encouraged by the NEPA. Regarding specific coments:
wildlife is receiving attention because it is an inportant val ue
of wetlands in this area; the Corps recognize that |ocal |and
use plans identify where devel opnment is expected and the EIS is
identifying federal Endangered Species Act and ot her issues that
result; the Corps was hoping to streamine permtting through
Ceneral Permts but both | andowners and resource proponents
correctly identify the need to incorporate site specific
information via individual permt review, revisions have been
made to the description of the use of the EIS information to
make clearer that there is no permt "noratorium; the EI'S
fully acknow edges the | evel of accuracy of the information and
maps are not the sane as provided by a detailed site review but
it is not necessary to obtain this |evel of detail across two
counties to identify regional issues; the economc issues are
di scussed in the EIS, but this effort is not changing the review
requirenents for a permt, but is formally providing the type of
information to Corps staff that historically and continues to
add to the professional body of know edge used in review of
applications. Many of the naps descri bed have been revised or
del eted, though there wll still be sonme differences between
these and what site-specific informati on woul d show.

18. M. Ron Hanel, Gulf GCtrus Gowers, by letter dated

Sept enber 21, 2000, states the EIS has the potential to have
very serious negative econom c inpacts by placing additional
restrictions and regul ations on agricultural |and owners; maps
| ack accuracy and ground truthing; Corps team overl ooked the
1992 study of wildlife use in citrus devel opnent; does not

anal yze econom c inpact on farners; process weighted on the
envi ronment al si de.

Response. This effort is not changing the review
requi renents for a permt above those already present, but it
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has attenpted to identify and provide information on issues that
were being raised on a permt-by-permt basis. The EIS fully
acknow edges the | evel of accuracy of the information and naps
are not the sane as provided by a detailed site review but it is
not necessary to obtain this |evel of detail across two counties
to identify regional issues. The Corps is aware of the study
and wildlife utilization of citrus areas. The environnental

i ssues are given attention bucause these are the ones that have
made permt reviews difficult.

19. Erin Deady, Audubon of Florida, by letter dated Septenber
28, 2000, submtted a list of 23 suggested changes to the EI'S or
Appendi x H and the follow ng general questions and coments:
Lehigh Acres is inportant from biol ogi cal standpoint so why is
excluded; EIS using Collier Conprehensive plan that has been
found i nadequate; permt criteria are very general and not
specific; not clear what future NEPA docunents that wll tier
fromthe EI'S;, unclear what |evel of effort/rigor of review
means; Wwll Corps deny a permt based on cunul ative effects and
if so, what quantifiable neasure will lead to such a denial ?;
holistic mtigation plan preferred to case-by-case basis; How
does the Corps expect to protect the resources nore, if there is
no change in the way permts are issued?

Response: The revisions to Appendi x H have addressed
many of the suggestions. Lehigh Acres is not excluded. The
Conpr ehensi ve plan was used as one of several potential futures
in order to estimate cunul ative inpacts so the "inadequaci es" do
not detract fromhow it was used in this study. The revised
maps and narrative added nore specificity. The future NEPA
docunents are EAs for individual permts. The neaning of "rigor
of review' is neant to be a conbination of nunber of manhours
and |l evel of expertise to be assigned but will necessarily
remai n vague as we expend tine and resources on an adaptive
basis in response to issues as they arise in the review process,
the EIS effort is an attenpt to identify these issues earlier.
Cumul ative effects are part of the permt decision but there are
no thresholds. W also prefer holistic mtigation planning and
sonme of the information in the EI'S can contribute to that. This
meno i ncludes additional explanation of the difference between
the permt process and what the EIS effort is contributing.

20. M. Janice L. Goldman-Carter, by facsimle dated Septenber
7, 2000, forwarded a copy of a letter fromthe Big Cypress
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Basin, South Florida Water Managenent District, to Collier
County (providing suggestions for the Land Use Matrix of the
revision to the Collier plan: absolute non-fragnentation of
wet | ands and non-di sruption and restoration of historic

fl ommvays) and stated the Corps should adopt permt review
criteria that are at |east equally protective

Response. The Corps cannot issue such an absol ute
prohi bition since the regul ations provide for individual review

21. Ms. Nancy Ann Payton and M. Kris W Thoenpke, National and
Florida Wldlife Federations, by |letter dated Septenber 1, 2000,
stated the ROD nust: nore clearly articulate the inpacts
described in the EIS (and that the EIS is not a conplete

cunmul ative inpact assessnent) and adopt criteria that actually
restrict the cumul ati ve adverse inpacts of permts; adopt
criteria that provides effective inpact reduction instructions
to reviewers and applicants (several specific recomendations
provided); commt to a critical assessnment of the Corps
conpensatory mtigation practices; conmmt to inplenenting
additional water quality mtigation neasures; commt to a
critical assessnent of the use of Nationw des and ot her General
Permts; include nonitoring and re-evaluation provisions to
update the cumul ative inpact analysis; and acknow edge and
address the need for additional permt review staff. The letter
al so states the Corps has unlawfully issued permts in key
natural resource areas during the EI'S process, urging the corps
to postpone issuance of permts. The letter also urges the Corps
to supplenent the EIS to incorporate best available scientific
information. The specific suggestions for the criteria include:
an explanation the 404(b)(1) guidelines applicability; Corps
not rely just on applicant provided information; require ElSs

i f inmpact key resources; preclude use of general permts if

i npact key resources; require avoidance of marshes or

repl acenent nmust mmc hydroperiod; expand expl anation of
effects arising frominpacts to "H gh Proportion Wetl ands",
shoul d expand to cover all wetlands; EPA nust joint Corps in
requiring water quality conditions; assessnent of effect shal
be made in consultation with the U S. Fish and Wldlife Service;
stronger statenent that Red cockaded woodpecker areas be

avoi ded; additional clarification and cross-references to the
El S docunent and stronger statenent that Habitat Fragnentation,
Preserve, Public Acquisition, Coastal, and Strategic Habitat
Conservation Areas and Fl omway areas be avoi ded or repl aced.
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Response. W agree there woul d be advantages to goi ng
into nore detail then the EIS did and devel opi ng nore absol utes
then provided by the proposed criteria, however, this effort was
conducted within the limtation that the Corps would not be
changing the regulations. The effort spent on analysis is to
provide the appropriate | evel of detail to support permt
reviews. The Corps cannot issue absolutes or restrictions but
must performindividual reviews. The effort has resulted in
greater specificity, understandi ng and expl anation of the issues
that has contributed to inproved reviews. This effort is
formally providing the type of information to Corps staff that
historically and continues to add to the professional body of
know edge used in review of permt applications.

22. Ms. Nancy Ann Payton, M. Kris W Thoenpke, and Ms. Jan
Gol dman-Carter, National and Florida WIldlife Federations, by

| etter dated February 13, 2001, forwarded "An Econom st's
Critique of the Corps' Southwest Florida EI'S and the Fishkind
Report" by Dr. Fredrick W Bell. Points stated include: EIS
concl usi ons based on faulty prem se that ecosystem protection
detracts from rather then contributing to, regional econonic
progress; EIS should have introduced nore literature and
exanpl es of the relationship between wetlands to the ani nal
popul ati ons and environnental and econom c benefits to the
region; EIS does not fully assess the econom c benefits of the
wet | ands and shoul d have used literature on non-market val ues
rather then relying exclusively on market data; the EIS failed
to recognize that tourismand retirement industries are
attracted to the area by its natural anenities; the EI'S did not
perform an econom c analysis and relied on flawed anal ysis of
the ADG (inconsistent results), the crude explanation (fails to
account for spending outside the region), and four studies
(doll ars per acre do not accurately neasure econonm c benefits
and do not include consideration of preserved wetlands); and

t he Fi shkind Report that had different acre figures fromthe
ElIS, did not include changed in agricultural |ands, incorrectly
used a fixed productivity rate and other ratios, fails to

consi der the non-market value of wetlands; and incorrectly used
various fixed ratios and other assunptions in the estinates of
gover nnent revenues.

Response. W agree with the assessnent of weaknesses
of the studies incorporated into the EIS. However, one of the
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prem ses of this effort was to gather into one place and exam ne
exi sting information. For exanple, the four studies are the
only ones that were found for this region. There is not an

exi sting anal ysis of, say, the Future Land Use Plan that the
Corps could have built on. By the policy in our regul ations,

t he Corps bal ances on a permt-by-permt basis the econom c and
non- econom ¢ benefits and detrinents of a wide variety of what
are called public interest factors. The Regul atory Program has
not converted the netric for all of these to dollars. Wile Dr.
Bell is correct in that there are econom c benefits of wetl ands,
there is also a very wide range in the literature on how t hat
shoul d be determ ned. The effort to resolve that is beyond this
ElIS effort.

23. M. Neil Dorrill, Partners for Environnmental and Econom c
Progress, by letter dated COctober 31, 2000, submtted comments
relative to sixteen concerns: FEISis a significant departure
fromthe DEI'S and should be republished as a DEIS; fails to
expl ai n how maps were derived and how criteria will be applied
during the application process; naps are overbroad or

specul ative; the two basis listed on which a | andowner can
contest the applicability of a map are too narrow, should not
presune that project site on a mapped area wll have potenti al
to inpact; provide a formal process to update maps and ot her
information; presunption that "alternatives outside of mapped
area are avail able" inconsistent wwth public interest review
standard since based only on a single factor; none of the
criteria state Corps will account for benefits of project;
potential habitat (conpared to occupied habitat) should not be
protected or at nost be given mniml weight; criteria of no
net |l oss for specific species is nodification of regul ations;
establ i shing mandatory mtigation circunscribes the flexible
approach to mtigation under law, «criteria 24 (requiring

anal ysis of alternatives inside urban/suburban areas) elimnates
consi deration of the applicant's project purpose; for water
quality, overrides structure of Cean Water Act (by inproper use
of the 303(d) list) and overrides State stormnater regul ations
(by requiring higher treatnment); should consider information
submtted to and decisions nade by State or |ocal agencies with
overl apping jurisdiction over a resource; failed to performan
econonmi ¢ anal ysis of the resulting delays and de facto
noratoriuns; and, is anbiguous as to whether applies to pending
appl i cations.
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Response. This neno has | anguage clarifying the
i ntended use of the information, anong other things, that the
use of the EIS information is to ensure Corps staff does not
overl ook sone issue and that staff is cognizant of its regional
and cumrul ative context. The nmgjor changes between the Draft and
Final EI'S docunents were in Appendix H, which is howto
i npl enent the information in the body of the EIS. Explanations
wer e expanded on the derivation and application of the naps.
Several maps were revised or dropped for various reasons,
i ncludi ng those that were overbroad. W renoved the two |isted
criteria for contesting the applicability of a map and i ncreased
enphasis on use of site-specific information. Renobved the
presunptions related to the alternative analysis. The Corps
will not adopt a formal process to update information, but wll
continue to provide the type of information to Corps staff that
adds to the professional body of know edge used in review of
permt applications. Relative to the issue of potential vs.
occupied habitat, the Corps will still identify potenti al
habitat during its reviews in order to nmake its initial
determ nation of a project's effect on a species, but the effect
on the permt decision will depend on the subsequent site-
specific assessnment relative to the species, as explained in the
greatly expanded narratives for each species. The "no net
policy” is intended as a statenent of a goal that i ndividual
natural resource functions inpacts be offset, but the permt
decision is still based on the public interest determ nation.
The sections guiding the alternatives analysis were dropped to
renove the confusion; the intent was not to change the
regul ations. Relative to water quality, a nore conprehensive
description of the basis of the action has been added. W agree
and do attenpt to reduce duplication with State and | ocal
regul atory agencies, but the Corps still has independent and in
sone areas differing role. Relative to the econom c anal ysi s,
we di sagree that we have inposed new restrictions or noratoriunms
above that already provided in the regul ations, but have
formally incorporated new know edge into the reviews of issues
t hat | andowners already could and are facing in the permt
process.

24. M. Bob Crawford, Comm ssioner of Agriculture, Florida
Department of Agriculture & Consuner Services, by letter dated
Cct ober 10, 2000, requested the comment period be extended for
120 days and that the Corps should coordinate with two State
actions: the G owh Managenent Study Conm ssion created by
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Governor Bush; and, the revision of the Collier County
Conpr ehensi ve Pl an.

Response. The comment period was extended. The Study
resulted in a report that included several recomrendations, sone
of which related to natural resource issues. These generally
relate to the State's inplenentation of actions relative to
aut hori zations for devel opnent, and the Corps actions descri bed
by this menmorandum are focused on the Corp's independent role.
Conpared to the original Corps proposal, revisions were made to
further clarify that the Corps is not inplenenting new
regul ations relative to devel opnent that require individualized
project specific reviews. The Corps action is ensuring Corps
staff does not overl ook sone issue and that staff is cognizant
of its regional and cumul ative context. One product of the
Collier effort, the | and use-rel ated mappi ng of the |Inmokal ee
Area Study, has been referenced by the revised criteria.

25. Horizon Council, Lee County, by letter dated August 31,
2000, conplinented the revisions to Appendi x H but have
foll ow ng concerns: there may be inaccuracies in the nmaps due

to the scale; whether reviewers will apply the brief
"assessnent of affect"” narratives in a nbre restrictive nanner
or as absol ute nmandates; and whether reviewers will not

consider site-specific information to override the maps.

Response. The revision re-enphasi zes the potenti al
i naccuraci es of the maps and use of site-specific information;
for wwildlife in particular, the narrative is greatly expanded to
expl ain the assessnent.

26. The U. S. Environnental Protection Agency, by letter dated
Sept enber 14, 2000, recommends: the ROD nakes a commtnent to
reduction of devel opnent-related pollutant |oading and | ocal,
state and federal agencies neet to identify geographic areas
best suited for use as mtigation bank sites.

Response. The Corps has worked very closely with the
EPA on the water quality issue and the commtnent is included in
this nmenorandum There are several private mtigation banks and
other efforts underway. Subsequent to the conment letter, the
Corps participated in several neetings hosted by the Regi onal
Pl anning Council to develop a strategic conservation plan.

123 Encl (2)



Comment s and Responses

27. Lee County, by letter dated Septenber 27, 2000, noted
remai ni ng key issues and then had 11 specific comments on
various places in the text. The key issues are: an accurate
calibrated water quality nodel is needed before making
managenent deci sions; trend analysis of water quality
conditions need to be updated with all quality controlled

avail abl e data; not able to nmeet until just before the comment
period closed with EPA and FDEP over the water quality trend
anal ysis; any proposed regul ati on changes shoul d go through
formal rul emaki ng; support a technical review of the EIS.

Response. The Corps recogni zes the limtations of the
assessnment in the EIS and is careful in use of that. W agree a
calibrated nodel with all avail able sanpling data woul d be
preferred, but what has been done is considered sufficient for
identifying regional cunulative trends. This effort is not
resulting in any changes to regulations. W continue to work
wi th EPA and, through them state and |ocal agencies relative to
the water quality concern.

28. Collier County Board of County Conm ssioners, by letter

dat ed Septenber 26, 2000, stated the final docunent should have
no conflicts with the County Conprehensive Plans. Specific
comments are: should include devel opnent of General Permts as
an objective with specific tinme-frames; the appropriateness and
availability of off-site mtigation is still not clear;
recommend a nore conprehensive water quality analysis be
conpleted; should identify nethods to m nim ze econom c inpacts
to private property owners where there are conflicts with the

| ocal conprehensive plan.

Response. The Conprehensive Plan was used to estimate
the potential inpacts; the EI'S describes potential inpacts that
result. The Corps was hoping to streamine permtting through
CGeneral Permts but both | andowners and resource proponents
correctly identify the need to incorporate site-specific
information via individual permt review. The narratives,
particularly for wildlife, have been expanded to di scuss off-
site mtigation and the Corps has accepted (even preferred in
sone cases) off-site where the mtigation will contribute to
regi onal natural resource protection. W agree a nore
conprehensi ve water quality analysis would be beneficial, but
what has been done is considered sufficient for identifying
regional cumulative trends. The EIS effort is not changing the
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review requirenents that already exist on property owners. It
is formally providing the type of information to Corps staff
that historically and continues to add to the professional body
of know edge used in review of permt applications.

29. Lee County Board of County Conmm ssioners, by letter dated
Cct ober 5, 2000, is concerned about the potential negative
inmpact the EIS will have on the County's ability to inplenent

t heir Conprehensive Plan and is not consistent with several of
the "@uiding Principles"” previously agreed to: the EI'S has gone
beyond the regul atory franmework of the Corps; there is no

anal ysis where inconsistencies with the | ocal plans occur;

rat her then ensuring property rights and econonmc factors are

gi ven equal wei ght, they have been made subservient to the
natural resource issues; the EIS essentially ignores the

exi stence of State and | ocal environnental review processes,
does not shorten review tine and other inprovenents, and instead
expands the federal process; there is no analysis of the
econonmi c inpacts; and failed to create the expected reliable
and accurate database and question basis for maps and ot her
conclusions. The Board recomrends a technical review by State
agenci es.

Response. The EIS itself discloses the cunulative
effects of all actions, both those by the Corps and by ot hers,
as intended by the NEPA and sone of the revisions to Appendi x H
were made to reduce the appearance the Corps is outside its
jurisdiction. Narrative has been added to clarify that the
permt decision is still based on an overall bal ancing of the
benefits and detrinents of the project (the public interest
factors), however the wildlife and other issues are the ones
included in this nmenorandum since these are posing the greatest
difficulty to address in current permt reviews. The Corps
attenpts to reduce duplication with State and | ocal regul atory
agencies but the Corps still has independent and in sone areas
differing role. Relative to the econonic analysis, we disagree
that we have inposed new restrictions or noratoriuns above that
al ready provided in the regulations, but are formally
i ncor porated new know edge into the reviews of issues that
| andowners already could and are facing in the permt process.
Waile this did not result in a formal database, other then the
bi bl i ography, the information and the anal ysis are not
dissimlar fromthose used in permt reviews. The particular
map that the letter refers to (Florida panther) has been revised
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to del ete unpublished information. Rather then analyze the
entire docunent, we continue to work with other Federal, State,
and | ocal agencies on the individual issues to ensure we are
applying the informati on appropriately to permt decisions.

30. The Econom c Devel opnent Council of Collier County, by
letter dated October 30, 2000, was substantially identical in
text to the letter fromthe Lee County Board of County
Comm ssi oners, dated Cctober 5, 2000.

31. The State C earinghouse, Florida Departnment of Comrunity
Affairs, by letter dated COctober 30, 2000, forwarded comrents
fromthe foll ow ng agenci es.

a. Florida Departnent of Environnental Protection notes:
the EIS on page 47 states 17 federally listed and 45 state
|isted faunal species occurring in the study area could be
af fected but does not state whether positive or negative and the
effects on plant species is not addressed and recomends the EI' S
shoul d I'ist which species could be delisted as the result of the
proposed acti ons.

Response. (O her then certain species, the EI' S
eval uates the effects on habitat in general terns.

b. Florida Fish and Wldlife Conservati on Comm ssi on
states: Table 3 of the EIS should reflect that all of the scrub
j ay, red-cockaded woodpecker clusters, bald eagle nests, and
woodst ork rookeries are protected under Ensenble S; Section on
Fl ori da pant her shoul d note presence in CREWand ot her counti es;
no criteria for West indian nmanatee, Anerican crocodile, and sea
turtles; the assunption by the Corps that proposals are
econonmi cal ly viabl e and needed sinply because an application has
been filed is erroneous since many projects in the study area
are pursued for permts and then do not devel op; indicate how
progress will be nonitored; and, address the net wetland area
| osses that are occurring with the use of WRAP.

Response. Relative to Table 3, noted. The
addi tional panther range has been included in the revised
criteria. W did not include the Manatee, crocodile, and sea
turtles since the EIS enphasis was on the watershed. For the
Manat ee, the Corps has prepared separately analysis. W
recogni ze the specul ative nature of sone applications but by the
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time of decision on the application we have worked with the
applicant to understand the project purpose and alternatives.
The | oss of spatial extent of wetlands under the programis
di scussed in the EIS. This nmenorandum includes a nonitoring
report.

c. South Florida Water Managenent District states: there
are extensive gaps in the water quality data used to generate
the trend anal ysis, sonme should be left out, and docunent does
not offer conclusions howto solve; there are no clear cut
gui del i nes established for which actions may or may not effect
|isted species; there is no guidance regarding how the factors
identified in Appendi x H nust be | ooked at as part of the total
eval uati on.

Response. Regarding water quality analysis, we
note the comrents and observe that any such anal ysis could be
i nproved and further inproved. The criteria for the species
have been substantially expanded and we continue to work with
the U S. Fish and Wldlife Service to increase the celerity.
Thi s menorandum provi des narrative to better explain the role
within the total evaluation.

d. Sout hwest Fl ori da Regi onal Planning Council, at their
August 18, 2000, neeting, voted to request that the Corps hold a
series of workshops to nore fully explain howthe EIS will
i nprove the Regul atory Process.

Response. Workshops were held subsequent to this
letter.

32. The National WIldlife Federation, by letter dated Decenber
5, 2002, forwarded a copy of their "Road to Ruin" report on the
Corps programin the EI'S study area and asked t he ROD
rigorously applies the avoi dance and mnim zation requirenents
of the 404(b)(1) guidelines; announce a re-evaluation and

nodi fication of the Corps' wetland assessnent and mtigation
policies; adopts tougher water quality permt conditions;
announces a re-evaluation and restriction of Nationw de Permts;
announce a consultation and EIS regarding all Corps-permtted
devel opnment that may affect the Florida panther; announce a
deci sion to conduct Corps "isolated wetlands" determ nations in
consultation with EPA and consistent with U S. Suprene Court and
appel | ate court decisions; announces a decision to focus and
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expedite West Evergl ades restoration efforts to acquire and
restore key resource areas identified in Appendix H.

Response. The intent of this EI'S was not to change
current permt regulations and therefore the Corps will continue
to apply the 404(b)(1) guidelines as so required. One result of
this EISis that the Corps is increasing the sophistication of
t he assessnents: several years ago, we started using a nuneric
assessnment and are working with the State on inprovenents and
now, with the maps and associated narratives attached to this
menor andum are formally directing our Staff to overlay this
"general purpose" assessnment with assessnent nethods tail ored
for the particular issues that apply to the project. Regarding
wat er quality, this nmenorandum incl udes provisions for assessing
the post and pre-project water quality. Regarding Nationw de
permts, this EIS | ooks at wetland fill and does not
differentiate by permtting types. The applicability of the
Nationwi de permts within the EIS study area is appropriately
done as part of a conprehensive review at the tinme the permts
are being considered for renewal. Regarding the Florida
pant her, Section 7 of the Endangered Species Act provides
consul tations performed on individual applications. Regarding
"isolated wetl ands”, the determ nation of jurisdiction was not
within the scope of this EIS. Regarding acquisition, the Corps
Regul at ory Program has no authority to acquire |and.

33. The report "Road to Ruin" included these major concl usions.

a. Corps is allowing a nmassive and extraordi nary anmount of
wet | and destructi on.

Response. The EIS predicts that the wetland fil
after 20 years ranges from5.5 to 7% of total wetlands present.
To put this into perspective, 48% of the study area is wetl and,
13% i s undevel oped upland, and the EIS predicts that from 38-42%
of uplands wi |l be devel oped.

b. The EIS confirns that current permtting ("status quo")
i s degrading the Western Evergl ades Ecosystem

Response. The EIS presented five "futures" and
the potential environnental effects for sonme issues and in sone
cases indicate a potential decline. The EIS did not include
mtigation. The EIS information inproves our ability too
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i ncorporate into individual projects appropriate neasures to
avoid, mnimze, and conpensate for identified effects.

c. "There is good reason to believe Corps, EPA and FW5
officials are backing down fromtheir public trust duties
because of pressure from powerful devel opnent interests and
| obbyi sts. "

Response. No exanples are given to describe the
general i zed statenment of opinion. However, we are applying the
information gained fromthis EIS process in our pernmt reviews.

d. "The Corps and SFWWD are sanctioni ng drai nage and
devel opnent proposal s...taxpayers may one day be forced to pay
the Corps to repair the damage..."

Response. Permts are issued using best
avai l able information to i ncorporate neasures in project designs
to avoid, mnimze and conpensate for project effects

e. "...actual recent rate of wetland loss...is
substantially higher then the 500 acres/year that the Corps
estimated it was permtting in this area before the EI'S process
ever began.™

Response. Any statenment on trend nust recogni ze
that wetland acre figures vary widely year to year, see figure 2
of Enclosure (4). The historic rate of permtting reported by
the EI'S (based on 8-1/2 years) is 508 acres per year. The NWF
figure of 880 acres per year is based on a shorter period (4-1/4
years) and al so includes excavation. |f we dropped one very
| arge permt (for the SWFL Regional Airport's new termnal) and
al so drop the excavation, the NWF nunber woul d be 585 acres per
year, only 15% hi gher then the EIS historic rate. The EIS
predictions (for 20 years) range from 728 to 1,059 acres per
year, not surprising given developnment is nmoving into wetter
ar eas.

f. The National Acadeny of Science study that shows sone
of the required mtigation is never attenpted and that nuch of
what is attenpted does not successfully replace wetland acres or
functions | ost to devel opnent.
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Response. Qur permts require submttal of
monitoring reports. W check for receipt of those reports as
well as performsite inspections on a sanple of projects. The
general body of know edge on how to design and assure success of
mtigation has increased ever since the Regulatory Program
started in the 70's. Sonme of the key |essons fromthe NAS
report have been formally issued to Corps staff through
Regul at ory Gui dance Letter 02-02

g. The Corps mitigation requirenents result in a net |oss
of nore then 2,700 acres in the past four years. Only 2.6% of
the 8,800acres of mtigation wll actually offset inpacts.

Response. As described in Section 4.2 of the
El S, each project that degrades the functions & values of a
wet | and nust replace those functions & val ues by either
establ i shment of new wetlands or restoration of functions in
degraded wetlands. This wll result in fewer wetland acres but

equi val ent | evel of wetland functions. In Southwest Florida,
one common formof restoration is to renove the exotic tree
nel al euca since its presence degrades habitat functions. In

calculating the 2.6% NW does not include this restoration
effort.

h. Jacksonville District's annual wetland |loss rate is
hi gh conpared to nost regions in the country.

Response. The ecol ogical settings are different.

i. Permts are being issued in areas identified on the
maps in Appendi x H, further degradi ng these resources. 84% of
the Individual Permts issued since 1998 have been in areas
identified by the EIS as critical to at |east two key natural
resources. 45% of the Nationwi de Permt approvals have been in
areas identified as critical to five or nore resources. Corps
has allowed this significant harmto the environment with no
public notice and m nimal review

Response. Just because a project is located in a
mapped area does not nean that the resource is automatically
degraded. First, the identification of which projects "hit" a
mapped resource was designed to be conservative. Based on site-
specific information, the issue may not have found to apply
during the review of each application. Second, our individual
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permt reviews | ook at how the project can avoid, mnimze, and
conpensate for the project's effect on those resources.
Regardi ng public notices, there is no requirenent for individual
public notices for requests | andowners submt to the Corps
requesting verification that their project neets the conditions
of a Nationw de Permt. W wish to note that the 173

Nationw des in the NW dataset reflect a total of 80 acres of
fill while the 111 Individual permts reflected 3,000 acres of
fill. Therefore, the potential effect fromthe Nationw des is
relatively small er and has enabl ed concentration of review
effort on the larger individual permt applications.

j. The law prohibits issuance of a permt where there is
an alternative, and a non-wetland alternative is presuned to be
avai l able for projects that don't have to be located in
wet | ands. Corps has accepted the devel oper’'s perfunctory
alternatives analysis instead of requiring themto avoid the
wet | ands.

Response. The law is nore conplicated then this,
for exanple, the "prohibitions" are "rebuttabl e" presunption.
W review the applicant's submittals, match it with our
knowl edge of the area, and ask questions and supplenent it as
appropri ate.

k. Corps issues determnations that wetlands are isol ated
(and therefore "no jurisdictional") at the behest of the
devel opers only and wi thout any public notice or consultation
w th EPA

Response. Since the determnation is whether or
not wetlands are | ocated on the devel oper's property, it is
natural ly the devel oper who asks for that determ nation. There
is no requirenent for public notice or consultation with EPA on
JDs.

. Corps not including in permtting statistics the acres
of "isolated" wetlands that are | ost.

Response. So we don't track since we do not
regul at e.
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m Recent "isolated" determ nations ignore existing
hydrol ogi ¢ connections, or dismss themas being "severed" by
roads, berns, devel opnents, or man-nade barriers.

Response. W do not ignore or dismss hydrol ogic
connections. Every site is unique and we nmake our determ nation
based on site-specific information.

n. Corps continuing to nake these determ nati ons when EPA
has told Corps that the barriers only "appear" to sever
hydr ol ogi ¢ connecti ons.

Response. This appears to be a particul ar
proj ect and EPA nor we have not been able to identify.

0. Corps letting the devel opers renege on their prom ses
to protect wetlands wthin their devel opnents now t hose wetl| ands
are isol at ed.

Response. If the wetland was enhanced, restored,
or otherwi se a conponent of mtigation for a permt, then they
have to seek a nodification of the permt.

p. Corps not responded to the Agency on Bay Managenent
request for the location of wetlands where the Corps
jurisdiction has changed.

Response. W have responded to the letter.

g. Developers are still buying key resource |ands with the
expectation of building on themand profiting fromthem Corps
del ayed the EI'S and therefore signaling "business as usual" to
t he devel opers.

Response. The devel opers are as aware as we are
of the information in the EIS. Those undergoing permt reviews
since the EI'S have seen differences in our reviews dependi ng on
the location of the project. Developers buying |and with hopes
of profit is called "speculation" and that has occurred and w ||
continue in Florida with or without the EIS. On the other hand,
we have seen several applications incorporating information form
the EI'S, which propose the preservation and enhancenent of
fl ommvays for exanple.
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r. Corps continues to authorize projects located in
historic floways that are identified by the EIS.

Response. W are seeing projects submtted by
the | andowners are nore responsive to the floway issue. They
are designing the footprint to remain out of the floway and
even restore them

s. Corps continues to authorize projects that will |ikely
continue water quality degradati on.

Response. W presune that the permt issued by

the State is conclusive that the project will neet water quality
standards. The EIS anal yzed past 30 years of data and detected
a downward trend in many basins. It also | ooked at two future

scenarios (20 year) and estimted a downward trend. Using this
information, EPA identified several applications where
additional water quality treatnment above the State permt

requi renents was needed. This nenorandum i ncl udes nethods to
assess incomng applications for this issue.

t. Corps is dismantling the Estero Bay Watershed.

Response. W are giving its watershed a | ot of
attention. Al so, we continue to increase the staff in our Ft
Myers office.

u. 36%of the 111 maj or devel opnent projects are in
pant her habitat identified by the EIS. 55%of the proposed
projects are in panther habitat. Corps is issuing these when
there no question that such a | oss of habitat is substantially
reducing the likelihood of the panther's survival.

Response. For projects that may affect the
pant her, we consult with FW5 to obtain their opinion. W also
do an i ndependent review.

V. Corps continues to accept FWS concurrence of "no
adverse effect” or "no jeopardy” opinions when there is no
guestion that their opinions are being rewitten based on
politics rather then "best scientific and conmerci al data
avai | abl e"
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Response. W have no opinion on the NW's
accusation that FWs5 is acting out of politics rather then a
prof essi onal evaluation of the facts. The FW5s is the federal
agency with the expertise in this area.
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